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modes of communication of the avail-
ability of post-employment services.

(Authority: Sections 12(c), 101(a)(6), and
106(a)(2) of the Act; 29 U.S.C. T11(c), 721(a)(6),
and 726(a)(2))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§361.57 Review of determinations
made by designated State unit per-
sonnel.

(a) Procedures. The designated State
unit must develop and implement pro-
cedures to ensure that an applicant or
eligible individual who is dissatisfied
with any determination made by per-
sonnel of the designated State unit
that affects the provision of vocational
rehabilitation services may request, or,
if appropriate, may request through
the individual’s representative, a time-
ly review of that determination. The
procedures must be in accordance with
paragraphs (b) through (k) of this sec-
tion:

(b) General requirements—(1) Notifica-
tion. Procedures established by the
State unit under this section must pro-
vide an applicant or eligible individual
or, as appropriate, the individual’s rep-
resentative notice of—

(i) The right to obtain review of
State unit determinations that affect
the provision of vocational rehabilita-
tion services through an impartial due
process hearing under paragraph (e) of
this section;

(ii) The right to pursue mediation
under paragraph (d) of this section
with respect to determinations made
by designated State unit personnel
that affect the provision of vocational
rehabilitation services to an applicant
or eligible individual;

(iii) The names and addresses of indi-
viduals with whom requests for medi-
ation or due process hearings may be
filed;

(iv) The manner in which a mediator
or impartial hearing officer may be se-
lected consistent with the require-
ments of paragraphs (d) and (f) of this
section; and

(v) The availability of the client as-
sistance program, established under 34
CFR part 370, to assist the applicant or
eligible individual during mediation
sessions or impartial due process hear-
ings.
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(2) Timing. Notice described in para-
graph (b)(1) of this section must be pro-
vided in writing—

(i) At the time the individual applies
for vocational rehabilitation services
under this part;

(ii) At the time the individual is as-
signed to a category in the State’s
order of selection, if the State has es-
tablished an order of selection under
§361.36;

(iii) At the time the IPE is developed;
and

(iv) Whenever vocational rehabilita-
tion services for an individual are re-
duced, suspended, or terminated.

(3) Evidence and representation. Proce-
dures established under this section
must—

(i) Provide an applicant or eligible
individual or, as appropriate, the indi-
vidual’s representative with an oppor-
tunity to submit during mediation ses-
sions or due process hearings evidence
and other information that supports
the applicant’s or eligible individual’s
position; and

(ii) Allow an applicant or eligible in-
dividual to be represented during medi-
ation sessions or due process hearings
by counsel or other advocate selected
by the applicant or eligible individual.

(4) Impact on provision of services. The
State unit may not institute a suspen-
sion, reduction, or termination of voca-
tional rehabilitation services being
provided to an applicant or eligible in-
dividual, including evaluation and as-
sessment services and IPE develop-
ment, pending a resolution through
mediation, pending a decision by a
hearing officer or reviewing official, or
pending informal resolution under this
section unless—

(i) The individual or, in appropriate
cases, the individual’s representative
requests a suspension, reduction, or
termination of services; or

(ii) The State agency has evidence
that the services have been obtained
through misrepresentation, fraud, col-
lusion, or criminal conduct on the part
of the individual or the individual’s
representative.

(5) Imeligibility. Applicants who are
found ineligible for vocational rehabili-
tation services and previously eligible
individuals who are determined to be
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no longer eligible for vocational reha-
bilitation services pursuant to §361.43
are permitted to challenge the deter-
minations of ineligibility under the
procedures described in this section.

(c) Informal dispute resolution. The
State unit may develop an informal
process for resolving a request for re-
view without conducting mediation or
a formal hearing. A State’s informal
process must not be used to deny the
right of an applicant or eligible indi-
vidual to a hearing under paragraph (e)
of this section or any other right pro-
vided under this part, including the
right to pursue mediation under para-
graph (d) of this section. If informal
resolution under this paragraph or me-
diation under paragraph (d) of this sec-
tion is not successful in resolving the
dispute within the time period estab-
lished under paragraph (e)(1) of this
section, a formal hearing must be con-
ducted within that same time period,
unless the parties agree to a specific
extension of time.

(d) Mediation. (1) The State must es-
tablish and implement procedures, as
required under paragraph (b)(1)(ii) of
this section, to allow an applicant or
eligible individual and the State unit
to resolve disputes involving State unit
determinations that affect the provi-
sion of vocational rehabilitation serv-
ices through a mediation process that
must be made available, at a min-
imum, whenever an applicant or eligi-
ble individual or, as appropriate, the
individual’s representative requests an
impartial due process hearing under
this section.

(2) Mediation procedures established
by the State unit under paragraph (d)
must ensure that—

(i) Participation in the mediation
process is voluntary on the part of the
applicant or eligible individual, as ap-
propriate, and on the part of the State
unit;

(ii) Use of the mediation process is
not used to deny or delay the appli-
cant’s or eligible individual’s right to
pursue resolution of the dispute
through an impartial hearing held
within the time period specified in
paragraph (e)(1) of this section or any
other rights provided under this part.
At any point during the mediation
process, either party or the mediator
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may elect to terminate the mediation.
In the event mediation is terminated,
either party may pursue resolution
through an impartial hearing;

(iii) The mediation process is con-
ducted by a qualified and impartial me-
diator, as defined in §361.5(b)(43), who
must be selected from a list of quali-
fied and impartial mediators main-
tained by the State—

(A) On a random basis;

(B) By agreement between the direc-
tor of the designated State unit and
the applicant or eligible individual or,
as appropriate, the individual’s rep-
resentative; or

(C) In accordance with a procedure
established in the State for assigning
mediators, provided this procedure en-
sures the neutrality of the mediator as-
signed; and

(iv) Mediation sessions are scheduled
and conducted in a timely manner and
are held in a location and manner that
is convenient to the parties to the dis-
pute.

(3) Discussions that occur during the
mediation process must be kept con-
fidential and may not be used as evi-
dence in any subsequent due process
hearings or civil proceedings, and the
parties to the mediation process may
be required to sign a confidentiality
pledge prior to the commencement of
the process.

(4) An agreement reached by the par-
ties to the dispute in the mediation
process must be described in a written
mediation agreement that is developed
by the parties with the assistance of
the qualified and impartial mediator
and signed by both parties. Copies of
the agreement must be sent to both
parties.

(5) The costs of the mediation process
must be paid by the State. The State is
not required to pay for any costs re-
lated to the representation of an appli-
cant or eligible individual authorized
under paragraph (b)(3)(ii) of this sec-
tion.

(e) Impartial due process hearings. The
State unit must establish and imple-
ment formal review procedures, as re-
quired under paragraph (b)(1)(i) of this
section, that provide that—

(1) A hearing conducted by an impar-
tial hearing officer, selected in accord-
ance with paragraph (f) of this section,
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must be held within 60 days of an appli-
cant’s or eligible individual’s request
for review of a determination made by
personnel of the State unit that affects
the provision of vocational rehabilita-
tion services to the individual, unless
informal resolution or a mediation
agreement is achieved prior to the 60th
day or the parties agree to a specific
extension of time;

(2) In addition to the rights described
in paragraph (b)(3) of this section, the
applicant or eligible individual or, if
appropriate, the individual’s represent-
ative must be given the opportunity to
present witnesses during the hearing
and to examine all witnesses and other
relevant sources of information and
evidence;

(3) The
must—

(i) Make a decision based on the pro-
visions of the approved State plan, the
Act, Federal vocational rehabilitation
regulations, and State regulations and
policies that are consistent with Fed-
eral requirements; and

(ii) Provide to the individual or, if
appropriate, the individual’s represent-
ative and to the State unit a full writ-
ten report of the findings and grounds
for the decision within 30 days of the
completion of the hearing; and

(4) The hearing officer’s decision is
final, except that a party may request
an impartial review under paragraph
(2)(1) of this section if the State has es-
tablished procedures for that review,
and a party involved in a hearing may
bring a civil action under paragraph (i)
of this section.

(f) Selection of impartial hearing offi-
cers. The impartial hearing officer for a
particular case must be selected—

(1) From a list of qualified impartial
hearing officers maintained by the
State unit. Impartial hearing officers
included on the list must be—

(i) Identified by the State unit if the
State unit is an independent commis-
sion; or

(ii) Jointly identified by the State
unit and the State Rehabilitation
Council if the State has a Council; and

(2)(i) On a random basis; or

(ii) By agreement between the direc-
tor of the designated State unit and
the applicant or eligible individual or,

impartial hearing officer

34 CFR Ch. lll (7-1-16 Edition)

as appropriate,
resentative.

(g) Administrative review of hearing of-
ficer’s decision. The State may establish
procedures to enable a party who is dis-
satisfied with the decision of the im-
partial hearing officer to seek an im-
partial administrative review of the de-
cision under paragraph (e)(3) of this
section in accordance with the fol-
lowing requirements:

(1) A request for administrative re-
view under paragraph (g) of this sec-
tion must be made within 20 days of
the mailing of the impartial hearing
officer’s decision.

(2) Administrative review of the hear-
ing officer’s decision must be con-
ducted by—

(i) The chief official of the designated
State agency if the State has estab-
lished both a designated State agency
and a designated State unit under
§361.13(b); or

(ii) An official from the office of the
Governor.

(3) The reviewing official described in
paragraph (g)(2)(i) of this section—

(i) Provides both parties with an op-
portunity to submit additional evi-
dence and information relevant to a
final decision concerning the matter
under review;

(ii) May not overturn or modify the
hearing officer’s decision, or any part
of that decision, that supports the posi-
tion of the applicant or eligible indi-
vidual unless the reviewing official
concludes, based on clear and con-
vincing evidence, that the decision of
the impartial hearing officer is clearly
erroneous on the basis of being con-
trary to the approved State plan, the
Act, Federal vocational rehabilitation
regulations, or State regulations and
policies that are consistent with Fed-
eral requirements;

(iii) Makes an independent, final de-
cision following a review of the entire
hearing record and provides the deci-
sion in writing, including a full report
of the findings and the statutory, regu-
latory, or policy grounds for the deci-
sion, to the applicant or eligible indi-
vidual or, as appropriate, the individ-
ual’s representative and to the State
unit within 30 days of the request for
administrative review under paragraph
(2)(1) of this section; and

the individual’s rep-
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(iv) May not delegate the responsi-
bility for making the final decision
under paragraph (g) of this section to
any officer or employee of the des-
ignated State unit.

(4) The reviewing official’s decision
under paragraph (g) of this section is
final unless either party brings a civil
action under paragraph (i) of this sec-
tion.

(h) Implementation of final decisions. If
a party brings a civil action under
paragraph (h) of this section to chal-
lenge the final decision of a hearing of-
ficer under paragraph (e) of this section
or to challenge the final decision of a
State reviewing official under para-
graph (g) of this section, the final deci-
sion of the hearing officer or State re-
viewing official must be implemented
pending review by the court.

(1) Civil action. (1) Any party who dis-
agrees with the findings and decision of
an impartial hearing officer under
paragraph (e) of this section in a State
that has not established administrative
review procedures under paragraph (g)
of this section and any party who dis-
agrees with the findings and decision
under paragraph (g)(3)(iii) of this sec-
tion have a right to bring a civil action
with respect to the matter in dispute.
The action may be brought in any
State court of competent jurisdiction
or in a district court of the United
States of competent jurisdiction with-
out regard to the amount in con-
troversy.

(2) In any action brought under para-
graph (i) of this section, the court—

(i) Receives the records related to the
impartial due process hearing and the
records related to the administrative
review process, if applicable;

(ii) Hears additional evidence at the
request of a party; and

(iii) Basing its decision on the pre-
ponderance of the evidence, grants the
relief that the court determines to be
appropriate.

(j) State fair hearing board. A fair
hearing board as defined in §361.5(b)(22)
is authorized to carry out the respon-
sibilities of the impartial hearing offi-
cer under paragraph (e) of this section
in accordance with the following cri-
teria:

(1) The fair hearing board may con-
duct due process hearings either collec-
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tively or by assigning responsibility for
conducting the hearing to one or more
members of the fair hearing board.

(2) The final decision issued by the
fair hearing board following a hearing
under paragraph (j)(1) of this section
must be made collectively by, or by a
majority vote of, the fair hearing
board.

(3) The provisions of paragraphs
(b)A), (2), and (3) of this section that
relate to due process hearings and of
paragraphs (e), (f), (g), and (h) of this
section do not apply to fair hearing
boards under this paragraph (j).

(k) Data collection. (1) The director of
the designated State unit must collect
and submit, at a minimum, the fol-
lowing data to the Commissioner of the
Rehabilitation Services Administra-
tion (RSA) for inclusion each year in
the annual report to Congress under
section 13 of the Act:

(i) A copy of the standards used by
State reviewing officials for reviewing
decisions made by impartial hearing
officers under this section.

(ii) The number of mediations held,
including the number of mediation
agreements reached.

(iii) The number of hearings and re-
views sought from impartial hearing
officers and State reviewing officials,
including the type of complaints and
the issues involved.

(iv) The number of hearing officer de-
cisions that were not reviewed by ad-
ministrative reviewing officials.

(v) The number of hearing decisions
that were reviewed by State reviewing
officials and, based on these reviews,
the number of hearing decisions that
were—

(A) Sustained in favor of an applicant
or eligible individual;

(B) Sustained in favor of the des-
ignated State unit;

(C) Reversed in whole or in part in
favor of the applicant or eligible indi-
vidual; and

(D) Reversed in whole or in part in
favor of the State unit.

(2) The State unit director also must
collect and submit to the Commis-
sioner of RSA copies of all final deci-
sions issued by impartial hearing offi-
cers under paragraph (e) of this section
and by State review officials under
paragraph (g) of this section.
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(3) The confidentiality of records of
applicants and eligible individuals
maintained by the State unit may not
preclude the access of the RSA Com-
missioner to those records for the pur-
poses described in this section.

(Approved by the Office of Management and
Budget under control number 1820-0500)

(Authority: Section 102(c) of the Act; 29
U.S.C. 722(¢))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

Subpart C—Financing of State Vo-
cational Rehabilitation Pro-
grams

§361.60 Matching requirements.

(a) Federal share—(1) General. Except
as provided in paragraph (a)(2) of this
section, the Federal share for expendi-
tures made by the State under the
State plan, including expenditures for
the provision of vocational rehabilita-
tion services and the administration of
the State plan, is 78.7 percent.

(2) Construction projects. The Federal
share for expenditures made for the
construction of a facility for commu-
nity rehabilitation program purposes
may not be more than 50 percent of the
total cost of the project.

(b) Non-Federal share—(1) General. Ex-
cept as provided in paragraph (b)(2) and
(3) of this section, expenditures made
under the State plan to meet the non-
Federal share under this section must
be consistent with the provisions of 2
CFR 200.306.

(2) Third party in-kind contributions.
Third party in-kind contributions spec-
ified in 2 CFR 200.306(b) may not be
used to meet the non-Federal share
under this section.

(3) Contributions by private entities.
Expenditures made from contributions
by private organizations, agencies, or
individuals that are deposited in the
account of the State agency or sole
local agency in accordance with State
law and that are earmarked, under a
condition imposed by the contributor,
may be used as part of the non-Federal
share under this section if the funds
are earmarked for—

(i) Meeting in whole or in part the
State’s share for establishing a com-
munity rehabilitation program or con-
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structing a particular facility for com-
munity rehabilitation program pur-
poses;

(ii) Particular geographic areas with-
in the State for any purpose under the
State plan, other than those described
in paragraph (b)(3)(i) of this section, in
accordance with the following criteria:

(A) Before funds that are earmarked
for a particular geographic area may be
used as part of the non-Federal share,
the State must notify the Secretary
that the State cannot provide the full
non-Federal share without using these
funds.

(B) Funds that are earmarked for a
particular geographic area may be used
as part of the non-Federal share with-
out requesting a waiver of
statewideness under §361.26.

(C) Except as provided in paragraph
(b)(3)(i) of this section, all Federal
funds must be used on a statewide basis
consistent with §361.25, unless a waiver
of statewideness is obtained under
§361.26; and

(iii) Any other purpose under the
State plan, provided the expenditures
do not benefit in any way the donor, an
individual to whom the donor is related
by blood or marriage or with whom the
donor has a close personal relationship,
or an individual, entity, or organiza-
tion with whom the donor shares a fi-
nancial interest. The Secretary does
not consider a donor’s receipt from the
State unit of a grant, subgrant, or con-
tract with funds allotted under this
part to be a benefit for the purposes of
this paragraph if the grant, subgrant,
or contract is awarded under the
State’s regular competitive procedures.

(Authority: Sections 7(14), 101(a)(3), 101(a)(4)
and 104 of the Act; 29 U.S.C. 706(14), 721(a)(3),
721(a)(4) and 724))

Example for paragraph (b)(3): Contributions
may be earmarked in accordance with
§361.60(b)(3)(iii) for providing particular serv-
ices (e.g., rehabilitation technology serv-
ices); serving individuals with certain types
of disabilities (e.g., individuals who are
blind), consistent with the State’s order of
selection, if applicable; providing services to
special groups that State or Federal law per-
mits to be targeted for services (e.g., stu-
dents with disabilities who are receiving spe-
cial education services), consistent with the
State’s order of selection, if applicable; or
carrying out particular types of administra-
tive activities permissible under State law.
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